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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur.  

 

Special (POCSO) Case No. 13 of 2020. 

U/s. 8 of   

Protection of Children from Sexual Offences Act, 2012. 

 
State of Assam 

 
-Vs-  

 
     Jamir Gor 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Ld. Special PP. 

FOR THE DEFENCE  :-  Mr. R. Baruah, Ld. Legal Aid Counsel. 

EVIDENCE RECORDED ON :-  02.02.21, 15.02.21, 01.03.21, 12.04.21  

and 29.09.2021.   

ARGUMENTS HEARD ON :-  27.10.2021. 

 JUDGMENT DELIVERED ON   :-   02.11.2021. 

 

JUDGMENT 
 

1. The brief case of the prosecution is that on 03.03.2020, while the sister 

of the informant went to a nearby shop to buy kerosene and was 

returning to her home after purchasing kerosene, the accused on the 

way, gagged her mouth and took her to his house and attempted to 

rape her but the sister of the informant somehow escaped from the 
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clutch of the accused and ran back to her home. Hence, the FIR was 

lodged.  

2. Based on the said FIR, a case being Rangapara PS Case No. 24/2020 

U/s 376/511 of the IPC read with Sec. 8 of the POCSO Act, 2012 was 

registered and after completion of investigation, chargesheet was 

submitted against the above-named accused person. 

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, a 

formal charge was framed against the accused person u/s 8 of the 

POCSO Act, 2012 and had been read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

4. During trial, the prosecution has examined as many as 8 (Eight) 

witnesses including the investigating officer. The accused person was 

examined U/s 313 CrPC. Defence has not adduced any evidence. At the 

end of the trial, the argument advanced by the learned counsel for both 

the sides were heard at length.  

                               POINT FOR DETERMINATION 

 Whether the accused person above-named on the alleged 

day of occurrence, committed sexual assault on the victim 

girl, aged about 14 years and thereby committed an offence 

punishable U/s 8 of the POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant thereto. 

6. The learned Special PP has argued that there is ample materials on 

record to show that the accused had committed the offence as alleged 
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by the prosecution. It is further submitted that the age of the victim girl 

has been clearly established by the medical evidence on record and the 

evidence of the victim girl alone is sufficient to bring home the guilt of 

the accused. It is therefore, argued that the accused in this case is 

liable to be adequately punished for the charge brought against him.   

7. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of an offence U/s 7 of the POCSO Act 

which is punishable U/s 8 of the Act. It would therefore, be pertinent to 

point out here that in the case of  BHUPEN KALITA VS STATE OF 

ASSAM, reported in 2020 (3) GLT 403 it was observed that in a case 

under POCSO Act, the prosecution is required to prove some 

foundational facts not beyond reasonable doubt but by preponderance 

of probability and once the foundational facts are proved by the 

prosecution, the presumption U/s 29 of the POCSO Act gets triggered 

and it then becomes the duty of the defence to rebut the presumption 

so raised against him. It was also held that the defence can either 

adduce defence evidence or can discredit the prosecution witnesses by 

cross-examining them or it can also otherwise bring materials on record 

to show that the case of the prosecution is improbable. If the defence 

thus, succeeds in probabilizing the plea of the defence, the presumption 

U/s 29 of the Act stands rebutted. The relevant observations are as 

follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised against 

the accused, the accused can rebut the same either by 

discrediting the prosecution witnesses through cross-

examination or by adducing his own evidence to 

demonstrate that the prosecution case is improbable 

based on the principle of preponderance of probability.” 
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8. Now, based on the facts and circumstances and the allegations brought 

in this case, the foundational facts which the prosecution would be 

required to prove in this case are as follows: 

1) That the victim was a child below eighteen years of age, and 

2) That the accused with sexual intent touched the vagina, penis, anus or 

breast of the child or made the child touch the vagina, penis, anus or 

breast of such person or any other person, or did any other act with 

sexual intent which involved physical contact without penetration. 

9. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. Let me first of all, deal with the 

question of age of the victim girl. It is by now well settled that in order 

to determine the age of the victim in a case under POCSO Act, the court 

needs to follow the procedure prescribed under the Juvenile Justice 

(Care and Protection of Children) Act, 2015. Sec. 94 of the said act 

clearly prescribes the said procedure. It provides that the Birth 

Certificate issued by the School or Matriculation or equivalent Certificate 

has to be looked into in the first place. In absence of such certificates, 

Birth Certificate issued by a Corporation or Municipal Authority has to 

be looked into. It is further provided in Sec. 94 of the Act that in 

absence of all the aforesaid certificates, the court can look into an 

Ossification Test Report or any other Medical Test Report which is 

conducted for determination of the age. 

10. Now, in the instant case, there is no birth certificate or school certificate 

produced by the prosecution for proving the age of the victim girl. The 

prosecution has relied on the medical evidence on record for proving 

the age of the victim. PW7 (Dr. T. Handique) who is the medical officer 

who examined the victim girl has deposed that on the basis of the X-

Ray report, the age of the victim appears to be below 14 years. This 

evidence is not disputed by the defence in any way. Rather, during the 
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argument, the learned defence counsel in his usual fairness, submitted 

that the age is not disputed by the defence in this case.  

11. This apart, PW1 (Sri Baiju Munda) who is the elder brother of the victim 

girl has categorically stated that his sister was aged 12 years at the 

time of the alleged incident. Moreover, in her cross-examination, PW2 

who is the victim girl has clearly deposed that she is a student of class-

III and her year of birth is 2007. These facts are also not disputed by 

the defence. Thus, from the medical evidence as well as the ocular 

testimony of the witnesses, it becomes clear that the victim was below 

14 years of age at the time of the alleged incident. There is nothing 

contrary on the record to take a different view on the question of age of 

the victim girl. 

12. Coming to the next foundational fact, it must be noted that there is 

admittedly no eye witness of the occurrence. All the witnesses 

examined in this case are all reported witnesses. So, the evidence of 

the victim alone would be vital in this case and this is indeed so 

because she being the victim, is a natural and most material witness of 

this case. She has been examined as PW2. Her evidence was recorded 

only after being satisfied with her capability of understanding the 

questions put to her and to give rational answers thereto. She has 

deposed that she knew the accused who was her neighbor. At the time 

of the alleged incident, it was raining and she went to purchase 

kerosene from a nearby shop with an umbrella and a torch in her hand. 

While she was coming back, the accused gagged her mouth and 

forcefully took her to his house. PW2 has also identified the accused 

through video conferencing from jail. Then, the accused removed her 

clothes and also undressed himself and dragged her to the bed. The 

accused wanted to do some indecent act with her but she somehow 

managed to kick him apart and ran out of the house of the accused. 

She came running to the house of PW6 (Smt. Sukurmoni Munda) who 

sent her to purchase kerosene. PW2 was naked and she covered her 
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body with a cloth. Meanwhile, her elder sister Sania and her elder 

brother came there and she told them about the incident. 

13. PW6 had deposed that on the evening of the incident, the victim came 

to her house to play with her child and suddenly the electricity went off. 

PW6 then sent the victim to a nearby shop to buy kerosene. The victim 

did not return for a long time. So, PW6 was waiting for her outside 

when she saw the victim girl came running who hugged PW6 and 

started crying. There was no cloth on her body. Meanwhile, her elder 

sister and brother also came there and the victim told all of them that 

the accused gagged her mouth and dragged her to his house and 

wanted to do indecent act with her by removing her cloths forcefully 

but she managed to escape. All of them then went to the house of the 

accused. The accused was found in his house naked and intoxicated. 

Bottles of country liquor were split all over and pork was also lying on 

the floor. They had beaten up the accused and the matter was 

informed to the Chowkidar of the village. Then, police was also 

informed. PW5 (Sri Bipul Tanti) came to the house of PW6 on that night 

after the storm subsided on being informed about the incident. He 

enquired from the victim girl about the incident and got to know that 

the accused dragged the victim girl to his house and attempted to 

commit rape on her by removing her clothes. PW4 (Sri Meghu Paik) 

being the VDP Secretary had deposed that on the following morning of 

the incident, the victim girl being accompanied by her brother and some 

other villagers went to his house and informed him that on the previous 

night, while the victim girl went to purchase kerosene, the accused 

forcefully dragged her to his house and wanted to do sexual act with 

her but she somehow kicked off the accused and ran away. The 

villagers also assaulted the accused. Police was informed. PW3 

(Rajmoni Kumar) arrived at the house PW6 on hearing a hue and cry in 

the house of PW6 and got to know that the accused forcefully took the 

victim girl to his house and attempted to something foul with her. PW3 
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along with the brother of the victim and PW6 went to the house of the 

accused and found him drunk in his house and bottles of liquor were 

lying there. PW3 had an altercation with the accused and later, police 

was informed.  

14. PW8 (Sri Rupam Das) was the investigating officer of this case. He 

recorded the statement of the witnesses and got the statement of the 

victim girl recorded U/s 164 CrPC. He prepared a sketch map of the PO 

which is Ext-4. The accused was also arrested during investigation and 

the alleged victim girl was sent for medical examination. Finally, he 

submitted chargesheet which is Ext-5. PW7 being the medical officer 

has examined the victim girl on 5.3.2020 at Kanaklata Civil Hospital. He 

opined that the age of the victim girl was below 14 years and there was 

no signs and symptoms of sexual intercourse and there was also no 

mark of injury seen on her body. 

15. The learned defence counsel in an attempt to dislodge the prosecution 

version has argued that all the witnesses examined by the prosecution 

are related witnesses and no independent witnesses could be examined 

by the prosecution. It is important to point out here that it is true that 

most of the witnesses examined are related to the victim of this case. 

But it must be kept in mind that the law is well settled that mere 

relationship is no ground to discard the testimony of a witness which is 

otherwise found to be cogent and reliable. Moreover, it will also not be 

correct to say that all the witnesses in this case are related witnesses. 

PW3 is a neighbor of Sukurmoni. PW4 is also a neighbor of PW6 and 

the VDP Secretary. He is apparently an independent witness. This apart, 

PW5 is also an independent witness and there is nothing in the record 

to show that they are in any way, related to the victim. Therefore, the 

defence argument that all the witnesses are related does not hold good 

in the facts and circumstances of this case. 
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16. It was further argued by the learned defence counsel that the FIR was 

written at the dictation of PW4 who was the VDP Secretary which is 

clear from the evidence of PW1. It is therefore, argued that since the 

FIR is a fundamental document and the same was not written as per 

the version of the informant, the prosecution case loses its credibility. I 

have carefully considered this aspect. It is true that PW1 has deposed 

in his cross-examination that the FIR was written by the son-in-law of 

PW4 as per dictation of PW4. But it must not be overlooked that PW1 

has also stated that while the FIR was being written, he was also 

present. Thus, the fact remains that the FIR was written in presence of 

PW1 and so, it is obvious that if anything had been written or dictated 

beyond the narration of PW1, he would have definitely intervened. 

Under such circumstances, it would be unwise to hold that credibility of 

the FIR is destroyed.  

17. It was further argued on behalf of the defence that as per the evidence 

on record, the victim carried a torch and an umbrella with her and left 

the same in the house of the accused but no such articles have been 

seized by the investigating officer and so, non-seizure of such items 

also cast a doubt on the veracity of the prosecution case. I have 

considered this aspect as well but I regret my inability to agree with the 

same. It is true that the investigating officer has not seized any article 

from the house of the accused but that is not alone sufficient to discard 

the whole case of the prosecution. The evidence of PW2, is absolutely 

cogent and reliable. She has clearly narrated the whole story. It further 

appears from her evidence that immediately after the incident, she 

rushed to the house of Sukurmoni and related about the incident to 

Sukurmoni and also to her elder brother and her sister. The evidence of 

PW2 has further been fully corroborated by her statement recorded U/s 

164 CrPC which is Ext-2 wherein she has clearly narrated the entire 

incident as she has narrated at the trial. PW6 also supported the 

version of the victim girl. The evidence of PW4 and PW5 have also 
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supported the version as narrated by the victim girl. There is nothing on 

record to disbelieve the evidence of these witnesses. In the fact of such 

cogent and trustworthy evidence on record, mere non-seizure of certain 

items from the house of the accused cannot be held to be fatal to the 

prosecution case. 

18. The further argument of the learned defence counsel is that there are 

contradictions in the evidence of the witnesses which destroys the 

credibility of their evidence. I have considered this aspect as well. What 

is noticeable is that there are few minor omissions in the evidence of 

the witnesses which were proved by the defence and on the basis of 

those omissions, it was argued that there are contradictions in the 

evidence of the witnesses. Omissions are contradictions only when they 

are material to the prosecution version. Minor omissions have no 

significance as they cannot go to the root of the prospection version. 

There is nothing on record to disbelieve the evidence in substance and 

therefore, I hold that the argument of the learned defence counsel to 

this aspect is unmerited.  

19. It was further argued that the victim girl being a child is prone to 

tutoring and as such, no implicit reliance can be placed on her 

evidence. It is worthwhile to point out here that in case of a child 

witness; the issue of tutoring is often raised and argued. Same has 

been done in this case also. I may point out here that in the case of 

Nivrutti Pandurang Kokate Vs State of Maharashtra, reported in 

(2008) 12 SCC 565, the Hon’ble Apex Court had observed as 

follows: 

“Though it is an established principle that child 

witnesses are dangerous witnesses as they are 

pliable and liable to be influenced easily, shaped 

and moulded, but it is also an accepted norm 

that if after careful scrutiny of their evidence the 

court comes to the conclusion that there is an 
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impress of truth in it, there is no obstacle in the 

way of accepting the evidence of a child 

witness.”  

20. Keeping the above principles in mind, when I look into the evidence of 

the victim girl, it appears to me that she had, in clear terms, stated in 

her evidence as to what exactly happened to her. She had stated that 

the accused forcefully took her to his house, removed her clothes, 

undressed himself and wanted to do some indecent act with her. Her 

evidence is also fully corroborated by her previous statement recorded 

U/s 164 CrPC. Thus, there is no room for any doubt about the veracity 

of her evidence. It must also be pointed out here that when the plea of 

tutoring is raised, the foundation for the same has to be laid by the 

defence for such a plea. In the present case, it was raised by the 

defence that there was an enmity existent between the parties on 

account of an alleged theft of a mobile phone by the accused. But in my 

considered opinion, this plea of enmity on account of an alleged theft of 

a mobile phone can never be a ground for false implication with such a 

serious allegation. The plea of the defence is therefore, bound to fail. 

21. It would thus, be seen that the prosecution has been able to prove the 

foundational facts as required to be proved in a case under POCSO Act 

which is already indicated above. On the foundational facts having been 

proved, the presumption U/s 29 of the POCSO Act would get triggered 

and once, the said presumption is in place, it is for the defence to 

disprove the prosecution case by preponderance of probability. In the 

present case, it is already clear that the defence has failed to dislodge 

the case of the prosecution by any amount of evidence and as such, the 

net result would be that the prosecution has been able to prove the 

case against the accused beyond all reasonable doubts in the light of 

the ratio laid down by the Hon’ble Gauhati High Court in BHUPEN 

KALITA VS STATE OF ASSAM (Supra).   
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22. In the result and for the reasons and discussions made herein 

above, I have no hesitation in my mind in holding that the 

prosecution has succeeded in proving the charge against 

accused namely Sri Jamir Gor. He is hence, found guilty of the 

offence U/s 8 of POCSO Act, 2012 and convicted accordingly. 

23. The accused perpetrated the said criminal act in a pre-meditated 

design. He forcefully took away the victim girl to his house on a rainy 

night and having removed her clothes, attempted to do some sexual act 

with her but she somehow managed to escape. I am therefore, of the 

view that the accused does not deserve to be granted the benefit of the 

provision of Sec. 360 of the CrPC or the provisions of Probation of 

Offenders Act, 1958.  

24. HEARING ON QUESTION OF SENTENCE:  

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is 

required to hear the accused on the question of sentence. I have 

accordingly heard the accused person. He had stated that he is married 

having wife and children and that he is the sole bread winner of his 

family and so, he prayed for leniency in the matter of imposition of 

sentence.  

25. Having so heard and on conviction as aforesaid, the accused is 

sentenced to suffer RI for 3 (Three) years and to pay a fine of 

Rs. 5,000/- (Five thousand) and in default of payment of fine, 

to suffer further RI for 3 (Three) months u/s 8 of POCSO Act, 

2012.  

26. The period of detention already undergone by the accused person shall 

be set off. 
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27. COMPENSATION TO VICTIM: 

I have considered the provision of Sec. 33 (8) of POCSO Act, 2012 and 

also Rule 7 of POCSO Rules, 2012. Having considered the facts and 

broad circumstances of this case under which the offence was 

committed and all other relevant aspects of this case including the age 

of the victim, her social background as perceivable from the evidence 

and severity of the mental trauma presumably suffered by the victim, I 

am of the considered view that an order as to compensation deserves 

to be suo moto, passed in favour of the victim girl. In this regard, I 

have also duly considered the directions rendered by the Hon’ble 

Apex Court in the case of Nipun Saxena and Another Vs Union of 

India and Others, WP(C) No. 565 of 2012 dated. 05.09.2018.  

28. It is therefore, recommended that a compensation of a suitable 

amount shall be awarded to the victim of this case by the 

District Legal Services Authority, Tezpur after complying with 

the norms and procedures prescribed therefor. Let a copy of 

this judgment be also sent to the District Legal Services 

Authority, Tezpur, for doing the needful as directed above. 

29. It appears to me from the record that the learned counsel Mr. 

R. Baruah was appointed as Legal Aid Counsel for the aforesaid 

accused person. He would accordingly be entitled to his 

remuneration as per relevant rules. The DLSA, Tezpur shall do 

the needful in this regard.  

30. Let a free copy of this judgment be forthwith furnished to the accused 

person. 

31. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 02nd 

day of November/2021. 
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Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 

 
APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Sri Baiju Munda) 

PW2 (Victim girl) 

PW3 (Smt. Rajmoni Kumar) 

PW4 (Sri Meghu Paik) 

PW5 (Sri Bipul Tanti) 

PW6 (Smt. Sukurmoni Munda) 

PW7 (Dr. T. Handique) 

PW8 (Sri Rupam Das) 

PROSECUTION EXHIBITS: 

Ext-1: FIR 

Ext-2: Statement U/s 164 CrPC.  

Ext-3: Medical Report. 

Ext-4: Sketch Map. 

Ext-5: Chargesheet.  

DEFENCE WITNESSES: 

None 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 


